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BAR BRIEFS

DECLARATORY JUDGMENTS
From time to time we have printed in Bar Briefs lists of cases
decided under Declaratory Judgment statutes, in order to disclose to
the practicing lawyers the variety of decisions rendered. In the fourth
report of the Judicial Council of Michigan (May 1934) we find a
comprehensive digest of American cases showing the types of controversies in which decisions have been recorded. The 120 pages of citations
and summaries should be of material aid to any one seeking to make
use of such statute in this State, hence, it is being filed for reference in
the Supreme Court Library. The annotations are under the following
subjects:
1. Declarations regarding the constitutionality of State
statutes:
2. Declarations relating to the construction or operation
of statutes or constitutional provisions;
3. Declarations regarding the validity of tax assessments
and the operation of tax statutes;
4. Declarations regarding the existence, scope and effect
of rights, powers, obligations and liabilities of public corporations, officers and agencies;
5. Declarations regarding the validity of municipal bonds,
the use of the proceeds thereof, and the rights of bond holders;
6. Declarations regarding the nature, acquisition, loss
and transfer of rights in land, and the construction of instruments creating, restricting, reserving or conveying such rights;
7. Declarations regarding the validity, meaning and effect
of leases, their assignment, renewal, extension, expiration,
forfeiture and abandonment, and the rights of parties thereto;
8. Declarations as to the construction and operations of
wills and deeds of trust;
9. Declarations regarding the existence, validity, construction and effect of contracts;
10. Declarations regarding miscellaneous rights, including
those arising out of articles of incorporation, by-laws, status:
fraudulent transactions, miscellaneous instruments, etc.
11. Cases in which declaratory judgments were held to be
unavailable.
NORTH DAKOTA DECISIONS
State ex rel Olson vs. Langer: Quo Warranto under Sec. 87 of
Constitution. Defendant, duly elected, qualified and acting Governor
of the State, was convicted of a felony under Federal Statutes. He
appealed, supersedeas was granted, and bail furnished. The Attorney
General refused to proceed, at the request of 0., and he proceeded in
his own behalf. HELD: Construing various constitutional provisions,
the term "disability" includes lack of legal qualifications as well as lack
of mental and physical qualifications; inquiry into such question of
disability is a judicial question; it is for the Court to determine whether
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the situation is of such character as to justify exercise of original
jurisdiction; the appeal does not change the status of the judgment,
though it may suspend its execution; the defendant is disqualified as an
elector, and is, therefore, precluded from exercising the duties and
powers of Governor; this is not an additional punishment, but a consequence flowing from the acts charged and proved; reversal by the
circuit court of appeals would remove the disability; the Lieutenant
Governor does not become Governor, but exercises the powers and duties
during the disqualification. The Constitutional provisions referred to
in the order (no formal opinion yet filed) are: Sections 72, 87, 73,
127, 21.
State vs. Gammons: Defendant was Secretary of the Industrial
Commission. As such Secretary, he collected interest on a certificate
of deposit belonging to the Military History Fund, and deposited the
check ($600) to account in name of "John Gammons Secretary" in a
private bank. He drew from this account at various times, and there
was evidence of an admission that the account was defendant's private
account. No legal deposit could be made of Industrial Commission
funds in any other bank than the Bank of North Dakota, but defendant
admitted depositing in said private account various interest items in the
total sum of $13,000. Records of the Industrial Commission were
destroyed in the Capitol fire, and testimony concerning resolutions of
authority to make the-deposits referred to was denied by members of
the Industrial Commission. HELD: Adopting the rule in 20 Corpus
Juris, 482, "As in other criminal cases the burden of proving all the
elements of the crime rests on the prosecution; but where the State
has made prima facie case of embezzlement, as by proving facts which
give rise to a presumption in its favor, it becomes incumbent upon the
defendant to adduce evidence in denial or explanation of the incriminating circumstances." The gist of the offense lies in the intent with
which the act is done, and, hence, evidence of other deposits in the
private account of the defendant was properly received in evidence. The
contention that defendant was informed against and tried under Section
9827, Compiled Laws, and sentenced under Section 9930, Compiled
Laws, was considered of no force, as the Court's instruction to the
jury was in full keeping with Section 9930, and this instruction was
not objected to by defendant's counsel. The violation of Sections 10936,
10937, 10938 and 10939, Compiled Laws, charged by defendant, in
connection with pronouncement of sentence, is refuted by defendant's
own evidence on cross-examination, and the exhibits; and, further, no
evidence in mitigation of punishment was offered.
DISTRICT MEETING
One of the finest district bar meetings it has been our privilege
to attend was held at Jamestown on the 19th of July. It was a well
planned, well attended, and well conducted meeting, replete with excellent addresses and free expressions of opinion.
The fact that we
found opportunity to disagree, at times, did not detract from the
excellence of the meeting, and it was fittingly concluded with a banquet,
at which Russell D. Chase and Mrs. James Morris fairly scintillated.
The following action was taken concerning matters before the
State Bar Association: 1. Approved report of Committee on Fee

